
HIGH COURT OF JUDICATURE FOR  RAJASTHAN AT
JODHPUR

 S.B. Civil Writ Petition No. 8204 / 2014

Om Prakash Beniwal s/o Shri Kisna Ram, by caste Jat, Aged about
34 years, R/o 155 B, Rajiv Nagar, Near Kisan Gas Godown, Kudi
Bhagtasni Road, Jodhpur.

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Secondary Education Rajasthan, Bikaner.

3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

Connected With

1. S.B. Civil Writ Petition No. 4490 / 2014

Gaurav Sankhala s/o Sh. Pukhraj, aged 34 years, r/o M-36, Shiv
Shakti  Nagar,  Gali  No.3B,  Outside  of  Third  Pole,  Mahamandir,
Jodhpur, Raj.

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. The  Director,  Secondary  Education  Rajasthan,  Govt.  of  
Rajasthan, Bikaner.

3. The District Education Officer (Secondary-I), Department of 
Education, Govt. of Rajasthan, Jodhpur.

4. The Dy. Director, Secondary Education, Jodhpur Division, 
Jodhpur.

----Respondents 

       2. S.B. Civil Writ Petition No. 6860 / 2014

Praveen Singh Choudhary S/o Shri Kisan Singh, By caste Jat, aged
about 35 years, R/o Rustamganj, Post Chandlai, Tehsil & District
Tonk (Raj.)

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.
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2. Director, Secondary Education Rajasthan, Bikaner.

3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

            3. S.B. Civil Writ Petition No. 6861 / 2014

Bhanwara Ram s/o Shri Mangla Ramji, Aged about 38 years, R/o
Village Birawas, Post Khejarla, Tehsil Bilara, District Jodhpur (Raj.)

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Secondary Education Rajasthan, Bikaner.

3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

            4. S.B. Civil Writ Petition No. 6870 / 2014

Dharma Ram s/o Shri Baktawar Singh, aged about 35 years, R/o
village Jhalka, Post Silari via Bhavi, Tehsil Pipar, District Jodhpur
(Raj.)

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Secondary Education Rajasthan, Bikaner.

3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

            5. S.B. Civil Writ Petition No. 6900 / 2014

Dilip  Solanki  s/o  Shri  Khivraj,  Aged  about  42  years,  by  caste
Solanki, Resident of 52/D Golf Course, Jodhpur.

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Secondary Education Rajasthan, Bikaner.
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3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

            6. S.B. Civil Writ Petition No. 7605 / 2014

Arjun Ram s/o Shri Durga Ram, Aged about 36 years, R/o village
Jhalka, Post Silari Via Bhavi, Tehsil Pipar, District Jodhpur (Raj.)

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Department  of  
Education, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Secondary Education Rajasthan, Bikaner.

3. District  Education  Officer,  Secondary  Education,  District  
Jodhpur.

----Respondents

            7. S.B. Civil Writ Petition No. 8571 / 2015

Smt.  Rajkumari  D/o  Hanuman  Singh  Puniya  w/o  Shri  Sundar
Singh Daiya aged about 38 years, R/o Indra Colony, Near F.C.I.
Godown, Bikaner (Raj.)

----Petitioner

Versus

1. State  of  Rajasthan  through  Secretary,  Education   
Department, Government of Rajasthan, Secretariat, Jaipur.

2. Director, Elementary Education, Directorate, Bikaner(Raj.)

3. The District Education Officer (Secondary) Bikaner (Raj.)

4. The District Education Officer, Secondary Education, Churu  
(Raj.)

----Respondents

_____________________________________________________

For Petitioner(s)    :  Mr. Kuldeep Mathur with Mr. Vinod Choudhary

For Respondent(s) :  Mr. B.L. Bhati, Government Counsel

Mr. Rajesh Choudhary )

Mr. Shyam S. Khatri    )
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HON'BLE MR. JUSTICE SANGEET LODHA

Judgment 

10/07/2017

1. These writ petitions involving identical questions of law and

facts  were  heard  together  and  are  being  disposed  of  by  this

common order.

2. By  way  of  these  writ  petitions,  the  petitioners  have

questioned the legality of the orders of different dates issued by

the  District  Education  Officer  (Secondary),  Department  of

Education,  Jodhpur,  whereby  the  order  dated  12.6.09/6.1.10

extending the benefit of Old Pension Scheme to the petitioners has

been withdrawn and the condition imposed in their appointment

order  regarding  their  entitlement  for  pensionary  benefits  under

Rajasthan Civil Services (Contributory Pension) Rules, 2005 (for

short “Contributory Pension Scheme”) has been restored.

3. The  facts  relevant  are  that  the  process  of  selection  for

recruitment to the post of Physical Training Instructor (PTI) Gr.II

was initiated by way of an advertisement dated 28.7.03 issued by

the Director, Secondary Education, Rajasthan, Bikaner. Pursuant to

the  selection,  number  of  candidates  less  meritorious  than  the

petitioners  were  appointed  on  the  post  of  PTI  Gr.II  vide  order

dated 6.9.03. Aggrieved by the denial  of  appointment,  the writ

petitions preferred by the petitioners and their likes were allowed

by  this  court.  Aggrieved  by  the  decision  of  the  learned  Single

Judge, the State preferred Special Appeals which were dismissed
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by a Bench of this court. In compliance of the directions issued by

this court, the petitioners were accorded appointment on the post

of  PTI  Gr.II  by  various  orders  of  different  dates  issued  by  the

District  Education  Officer  (Secondary),  Jodhpur.  In  the

appointment  orders  issued,  a  condition  was  imposed  that  the

petitioners’ services shall be governed by the Contributory Pension

Scheme and not by Old Pension Scheme. The petitioners made

representations  claiming  benefits  of  Old  Pension  Scheme.  The

representations made were acceded to by the District Education

Officer  (Secondary),  Jodhpur  and  the  condition  incorporated  in

their  appointment  orders  regarding  applicability  of  the

Contributory  Pension  Scheme  was  deleted  and  the  same  was

substituted  with  the  condition  providing  that  the  petitioners’

salary, allowances and other service conditions shall be governed

by  Rajasthan  Service  Rules,  1951.  Accordingly,  the  petitioners

were  declared  entitled  for  benefits  of  Old  Pension  Scheme,

however, the order issued as aforesaid has been withdrawn by the

District  Education  Officer  by  the  orders  impugned  and  the

condition incorporated in the appointments orders issued in favour

of the petitioners regarding applicability of Contributory Pension

Scheme has been restored. Hence, these petitions.

4. Learned counsel appearing for the petitioners contended that

admittedly,  pursuant  to  the  advertisement  dated  28.7.03,  the

persons similarly situated were given appointment on 6.9.03 and

since  Contributory  Pension  Scheme  was  not  in  force  at  the

relevant time, they have been extended benefits of Old Pension
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Scheme  under  the  Rajasthan  Service  Rules,  1951.   Learned

counsel submitted that indisputably the petitioners were wrongly

denied  appointment  and  therefore,  subsequently,  on  the  writ

petition preferred by them being allowed by this court, they were

accorded appointment and accordingly, they have been placed in

the seniority list as per their position in the merit list.  Learned

counsel submitted that it cannot be disputed that the petitioners

were appointed on the basis of  their  merit  position against the

vacancies  of  2003  and  therefore,  for  the  purpose  of  grant  of

benefits of  pension, they cannot be differently treated. Learned

counsel submitted that the appointment of the petitioners should

relate back  and they cannot be denied the benefits of Old Pension

Scheme. Learned counsel submitted that on the facts and in the

circumstances  of  the  case,  the  treatment  meted  out  to  the

petitioners by the respondents while denying the benefits of Old

Pension Scheme to them is illegal, arbitrary so as to violative of

Article 14 and 16 of the Constitution of India. In support of the

contentions,  learned  counsel  has  relied  upon  a  decision  of

coordinate  Bench  in  the  matter  of  “Madhusudan  vs.  State  of

Rajasthan & Ors.”,  2014(2) WLN 264 (Raj.) and a Bench decision

of  this  court  dated  29.7.15  in  the  matter  of  “Har  Karan  Ram

Bugalia vs. State & Ors.”, (D.B.Civil Special Appeal No.1375/14).

5. Learned Government Counsel submitted that admittedly, the

eligibility and qualification of  the petitioners for appointment to

the post of PTI Gr.II in question was under scrutiny and therefore,

they  were  accorded  appointment  in  the  year  2005  after
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adjudication of the controversy by this court. It is submitted that

it is not in dispute that as on the date when the petitioners were

accorded appointment, the Old Pension Scheme was substituted

by  Contributory  Pension  Scheme  and  therefore,  obviously,  the

pensionary benefits admissible to the petitioners shall be governed

by the Contributory Pension Scheme. Accordingly, it is submitted

by  the  Government  Counsel  that  the  decision  of  the  District

Education  Officer  (Secondary),  Jodhpur  in  withdrawing  the

benefits  of  Old  Pension  Scheme  and  restoring  the  condition

regarding applicability of the Contributory Pension Scheme to the

petitioners  in  the  appointment  orders  issued  in  favour  of  the

petitioners cannot be faulted with. However, learned Government

Counsel  fairly  submitted  a  Special  Appeal  being  No.192/15

preferred by the State against the decision of the learned Single

Judge in respect of the similarly situated persons appointed on the

post of Teacher Gr.II pursuant to the advertisement issued in the

year 2003 claiming similar benefits  in identical  situation stands

dismissed by a Bench of this court vide order dated 22.3.17.

6. I  have  considered  the  rival  submissions  and  perused  the

material on record.

7. Indisputably, pursuant to the advertisement dated 28.7.03,

the persons less meritorious than the petitioners were accorded

appointment  in  the  month  of  July,  2003.  The  denial  of

appointment to the petitioners was found illegal by this court and

accordingly, they were directed to be appointed on the post of

Physical Instructor Gr.II. It is not disputed before this court that in
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compliance of the directions issued, the petitioners herein were

accorded appointment and have been assigned seniority keeping

in view their position in the merit list. In the considered opinion of

this court, the petitioners, who were denied appointment for no

fault on their  part,  cannot be treated differently vis-a-vis other

candidates who though less meritorious than the petitioners were

accorded  appointment  in  the  month  of  July,  2003.  Merely  on

account  of  fortuitous  circumstances  that  pending  litigation,  Old

Pension  Scheme  stands  substituted  by  Contributory  Pension

Scheme,  the  petitioners  cannot  be  put  to  disadvantageous

position. In this view of the matter, the action of the respondents

in passing the impugned order withdrawing the benefits  of  Old

Pension Scheme already extended to the petitioners is avowedly

illegal, arbitrary, discriminatory and falls foul of Article 14 and 16

of the Constitution of India.

8. It  is  to  be noticed that  in  Kanhaiya  Lal’s  case  (supra),  a

Bench of  this  court  has  upheld  the  view taken by  the learned

Single  Judge  that  the  services  of  the  persons  appointed  in

Government  service  on  various  posts  against  the  vacancies

pertaining to the period prior to coming into force of Rajasthan

Civil Services (Revised Pay Scale) (First Amendment) Rules, 2006,

which have come into force on 20.1.06 shall be governed by the

provisions of Service Rules, which were in force prior to 20.1.06.

Thus, for the parity of reasons, the petitioners are entitled for the

relief as claimed for.

9. In  the  result,  the  writ  petitions  succeed,  the  same  are
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hereby allowed. The orders impugned in the petitions withdrawing

the benefit of Old Pension Scheme extended to the petitioners are

quashed and the orders deleting the condition incorporated in the

appointment  orders  of  the  petitioners  regarding  applicability  of

Contributory Pension Scheme and declaring them entitled for the

benefits  of  Old  Pension  Scheme,  are  restored.  No  order  as  to

costs.

(SANGEET LODHA), J.

aditya/


